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Both these appeal and Cross Objection filed by the assessee and revenue
respectively against the order of Ld. CIT(A)-16, Kolkata dated 30.08.2017 for AY
2012-13.

2. Ground No 2 of assessee’s appeal is against the action of Ld. CIT(A) in passing
the order ex parte without allowing the assessee any proper opportunity of being heard.
3. After hearing the rival submissions and on perusal of the grounds of appeal of

assessee, we note that the assessee has preferred this appeal against the action of Ld.
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CIT(A) in confirming the disallowance of expenses of Rs.5,69,66,737/- u/s. 40(a)(ia) of
the Income-tax Act, 1961 (hereinafter referred to as the “Act”) and confirming the
addition of Rs.2,71,39,800/- u/s. 68 of the Act and confirming the disallowance of
Rs.2,68,441/- by treating the electric installation as normal electrical installation when
the same was part of the machinery and on which depreciation as machinery was
allowable. We also note that the order of Ld. CIT(A) is an ex parte and cryptic order
without affording any reasonable opportunity of being heard to the assessee. However,
during the hearing before us, the Ld. AR has brought to our notice that given an
opportunity the assessee is ready to cooperate in the appellate proceedings before the
Ld. CIT(A). In the aforesaid circumstances, we are of the opinion that there was no
proper opportunity granted to the assessee at the time of appellate stage. Therefore, we
set aside the impugned order of the Ld. CIT(A) and remand the issue raised by the
assessee back to the his file for fresh adjudication after affording reasonable
opportunity of being heard to the assessee and the assessee is directed to diligently
participate in the appellate proceedings without fail. Therefore, the grounds of appeal
of assessee are allowed for statistical purposes.

4. Now we are coming to Revenue’s Cross Objection. This Cross Objection of
revenue is time barred by 35 days and a condonation petition has been filed. After
considering the condonation petition and for the reasons given therein, we condone the
delay of 35 days in filing the cross objection and admit the same for hearing.

5. At the time of hearing the Ld. AR of the assessee pointed out that the grounds

raised by the Revenue in its cross objection which is as under:

“That in the facts and the circumstances of the case the ground taken by the
assessee/appellant against disallowance of expenses u/s. 40(a)(ia) of the I T. Act,
1961 for Rs.5,69,66,737/- added back to the total income by the Assessing officer in
the Assessment Order u/s. 143(3) of the 1. T. Act, 1961 dated 27.03.2015 for the
Assessment Year 2012-13 as confirmed by the Ld. CIT(A) vide order No. 922/ CIT(A) -
15/Kol/15-16 dated 30.08.2017 should be dismissed considering that the same
expenses claimed for Rs.5,69,66,737/- has already been allowed in the Assessment
year 2013-14.”

6. On the aforesaid issue the Ld. AR drew our attention to the decision of the

Tribunal “A” Bench, Kolkata in IT(SS)A No. 23/Kol/2017 ACIT Vs. M/s. Imax
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Infrastructure Pvt. Ltd. for AY 2008-09 dated 16.01.2019 wherein the Tribunal has
restricted the disallowance made by the AO u/s. 40(a)(ia) of the Act to the extent of
30% of the total amount by taking note of the amendment brought in by Finance Act
No. 2 w.e.f. 01.04.2015 to sec. 40(a)(ia) of the Act. According to Ld. AR, the
Chandigarh Bench of the Tribunal has held that the said amendment was curative in
nature and hence, retrospective [in the case of DCIT Vs. Punjab Infrastructure &
Development Board, Chandigarh ITA No. 774/Chd/2013 order dated 30.09.2015.]
Taking note of this decision, the Tribunal in M/s. Imax Infrastructure Pvt. Ltd. (supra)

vide para 4.1 held as under:

“4.1. In view of the above concession given by the ld. Counsel for the assessee, we
reverse the order of the Ld. CIT(A) and restore the disallowance made by the Assessing
Officer u/s. 40(a)(ia) of the Act, to the extent of 30% of the total amount. The balance
disallowance is hereby deleted.”

7. In the light of the above position of law, the Ld. AR submitted that the assessee
is ready to remit 30% of the total amount disallowed u/s. 40(a)(ia) of the Act and the
disallowance may be restricted to 30% as directed by the Tribunal supra

8. After hearing the Ld. DR also we note that the assessee’s appeal has been
remanded back to the file of Ld. CIT(A) for de novo adjudication, therefore, we are
inclined to remand this issue also back to the Ld. CIT(A) for taking a decision after
duly considering the submission of the Ld. AR of the assessee and the cited decision of
the Tribunal on this issue supra. Therefore, the cross objection of revenue is allowed
for statistical purposes.

0. In the result, both the appeal and the cross objection are allowed for statistical
purposes.

Order is pronounced in the open court on 29th May, 2020

Sd/- Sd/-
(J. Sudhakar Reddy) (Aby. T. Varkey)
Accountant Member Judicial Member

Dated : 29th May, 2020

Jd.(Sr.P.S.)
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